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TENTATIVE RULING 

 

For all the reasons discussed below, the motion to strike the punitive 

damages allegations is denied. 

____________________________________________________________________________ 

  

 On August 25, 2024, decedent Matthew Venable was driving on Skyway 

Drive in the City of Santa Maria, when he was hit by defendant 

Eduardo Chavez Hernandez, who was driving the wrong way in decedent’s lane of 

travel. Defendant Hernandez is alleged to have been intoxicated at the time of the 

accident and acting within the course and scope of employment with Defendant 

Eddie’s Roofing Inc. Decedent was transported to Marian Regional Medical Center 

and died of his injuries on August 30, 2024.  

 

 Jennifer Herring and Teresa Buck are decedents’ successors in interest. On 

December 4, 2024, they commenced this action against Hernandez and Eddie’s 

Roofing alleging causes of action on their own behalf for damages due to wrongful 

death and another cause of action on decedent’s behalf for damages suffered prior to 

his death (survival action). They filed an amended complaint on April 25, 2025, that 

includes allegations for punitive damages.  

 

On May 28, 2025, defendants filed a motion to strike those portions of the 

FAC that support punitive damages. Opposition and reply have been filed. All 

papers have been considered by the court.  

 

Punitive damages may be imposed where it is proven by clear and convincing 

evidence that the defendant has been guilty of oppression, fraud, or malice. (Civ. 

Code § 3294, subd. (a).) “ ‘Malice’ means conduct which is intended by the defendant 
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to cause injury to the plaintiff or despicable conduct which is carried on by the 

defendant with a willful and conscious disregard of the rights or safety of others.” 

(Civ. Code, § 3294, subd. (c)(1).) “'Punitive damages are proper only when the 

tortious conduct rises to levels of extreme indifference to the plaintiff's rights, a 

level which decent citizens should not have to tolerate,' [citation].” (Lackner v. 

North (2006) 135 Cal.App.4th 1188, 1210.) 

The seminal case in this area is Taylor v. Superior Court (1979) 24 Cal.3d 

890. At the time, section 3294 did not contain the definitions section in subdivision 

(c). In interpreting the meaning of the word “malice,” the Taylor court held “the act 

of operating a motor vehicle while intoxicated may constitute an act of ‘malice’ 

under Section 3294 if performed under circumstances which disclose a conscious 

disregard of the probable dangerous consequences.”  (Taylor at 890.) In Taylor, 

plaintiff alleged not just the fact defendant caused an accident while driving 

intoxicated, but also that he was an alcoholic, was “well aware” of his alcoholism, 

was aware of his tendency, habit, history, and inclination to drive while under the 

influence of alcohol and was aware of the dangerousness of driving while 

intoxicated. Defendant had previously caused a serious automobile accident while 

driving under the influence; had been arrested and convicted for driving on 

numerous prior occasions; had recovered from a probationary period which followed 

a drunk driving conviction; and knew one of his conditions was to refrain from 

drinking for at least six hours after consuming alcohol. (Id. at p. 893.) The court 

concluded that the complaint was sufficient to support for punitive damages. (Id. at 

p. 900.) The court made it clear that other factual variations may also be sufficient 

to withstand a demurrer. (Ibid.) Taylor fell short, however, of holding that punitive 

damages are always appropriate in cases involving driving while intoxicated. The 

court noted, “we have concluded that the act of operating a motor vehicle while 

intoxicated may constitute an act of ‘malice’ under §3294 if performed under 

circumstances which disclose a conscious disregard of the probable dangerous 

consequences.” (Id. at 892 [emphasis added].) 

  Taylor was followed by Dawes v. Superior Court (1980) 111 Cal.App.3d 82. In 

that case the court observed that “since 1974 at the latest, and probably since a 

much earlier date, the term ‘malice’ as used in Civil Code section 3294 has been 

interpreted as including a conscious disregard of the probability that the actor's 

conduct will result in injury to others.” (Id. at 88.) It acknowledged that the decision 

in Taylor did not change the law in that regard. “It simply held, contrary to the 

decision in Gombos v. Ashe, supra, 158 Cal.App.2d 517, 322 P.2d 933, that driving a 

vehicle while intoxicated may in appropriate circumstances evidence a conscious 

disregard of probable injury to others and be sufficient to warrant an award of 

punitive damages.” (Dawes at 88.) 

  

The Dawes court concluded: “Petitioners alleged a good deal more than 

[defendant’s] decision to drive and his driving in an intoxicated condition. They 

alleged that “with knowledge that probable serious injury would result to persons in 
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the area,” [defendant] ran a stop sign, and was zigzagging in and out of traffic at a 

speed in excess of 65 miles per hour in a 35 mile per hour zone at the entrance to a 

popular recreation area on a Sunday afternoon when many pedestrians and 

bicyclists were in the immediate vicinity. They also alleged that immediately after 

the accident [defendant] and his passenger falsely reported to the police that the 

passenger was driving rather than [defendant]. If these allegations were proved at 

trial, the factfinder could reasonably find that defendant acted with “malice”- with a 

conscious disregard of safety and the probable injury of others as a result of his 

conduct.” (Dawes at 88-89.) 

  

The court went on to note:  “ . . . petitioners pleaded specific facts from which 

the conscious disregard of probable injury to others may reasonably be inferred. 

Justice Franson aptly noted the distinction in his article on punitive damages in 

vehicle accident cases: Allegations of intoxication, excessive speed, driving with 

defective equipment or the running of a stop signal, without more, do not state a 

cause of action for punitive damages. [Par.] On the other hand, if the facts show 

that the defendant intentionally drove his vehicle at a high speed into an 

intersection crowded with pedestrians, or if he drove at a high speed through a 

crowded residential area where children were playing in the street, a legitimate 

inference of actual malice perhaps could arise. This would be particularly true if the 

defendant had not been drinking, or, if drinking, he was not under the influence to 

the point where he was incapable of being aware of the situation confronting him. 

Under these circumstances, it reasonably might be said that the defendant acted in 

such an outrageous and reprehensible manner that the jury could infer that he 

knowingly disregarded the substantial certainty of injury to others.” (Dawes at 90.) 

  

Dawes was cited by the Supreme Court in Peterson v. Superior Court (1982) 

31 Cal.3d 147. There it was alleged that the defendant drove 100 mph while 

intoxicated. The passenger objected. The defendant stopped, consumed more 

alcohol, and drove again at a speed well in excess of 75 mph. The Supreme Court 

held those allegations were sufficient to support an award of punitive damages. 

  

In sum, to plead punitive damages, one must show “probability” of injury to 

others. (Taylor—"risk of injury to others from ordinary driving while intoxicated is 

certainly foreseeable, but it is not necessarily probable.”) The cases have shown this 

can be accomplished in different ways. The Taylor court found sufficient probability 

of injury in the pleading of intoxication, the manner of driving, and the defendant's 

prior history of driving under the influence arrests, conditions of probation in which 

he was advised of the dangers of intoxication and barred from driving after 

imbibing alcoholic beverages. In Dawes, the aggravating factors included driving at 

excessive speeds (65 mph in a 35-mph zone) through an area likely to be populated 

by pedestrians and bicyclists at the time of the accident; failure to obey a stop sign 

in that same area; and subsequent attempt to deceive the police as to who was 

driving. In Peterson, the court again focused on the intoxication, the excessive 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980141368&pubNum=0000226&originatingDoc=If8a94c303d4211e799c1e9209d7cf8d2&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
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speed, and the continued consumption of alcohol before resuming driving at unsafe 

speeds. Thus, whether one focuses upon either Taylor or Dawes, there must be 

pleaded, “specific facts from which the conscious disregard of probable injury to 

others may reasonably be inferred.” (Dawes at p. 90.)  

  

Here, plaintiff has not alleged that defendant intended to cause him injury. 

(Civ. Code, § 3294, subd. (c)(1)—malice is defined as conduct that is intended by the 

defendant to cause injury to the plaintiff or despicable conduct which is carried on 

by the defendant with a willful and conscious disregard of the rights or safety of 

others.) Thus, the court will analyze whether the conduct alleged qualifies as 

despicable conduct. (College Hospital, Inc., supra, 8 Cal.4th at 725.) “Despicable 

conduct” has been described as having the character of outrage frequently 

associated with crime. (Tomaselli v. Transamerica Ins. Co. (1994) 25 Cal.App.4th 

1269, 1287.)” (Butte Fire Cases (2018) 24 Cal.App.5th 1150, 1159.) Despicable 

conduct may be found in cases involving unintentional torts. (See Lackner v. 

North (2006) 135 Cal.App.4th 1188, 1212.) 

The court is satisfied that driving the wrong way on a roadway adequately 

alleges circumstances that disclose sufficient facts from which a conscious disregard 

of the probable dangerous consequences of intoxicated driving may be inferred. Like 

in Dawes where the facts allowed an inference that injury was likely to result from 

driving intoxicated at excessive speeds and failing to obey traffic laws through a 

pedestrian area, driving against the flow of traffic on a roadway while intoxicated 

likewise permits an inference of the probable risk of a head-on collision. Moreover, 

driving the wrong way is literally a crime. (See Veh. Code, § 21651, subd. (b)—

mandating that vehicles must travel to the right of any dividing barrier or section 

separating opposing lanes of traffic, violation of that results in injury or death may 

be punishable by imprisonment.) Here, a collision was virtually guaranteed by 

defendant’s use of the wrong roadway. Finally, the facts support the allegation that 

defendant acted with a willful and conscious disregard of the rights or safety of 

others. Clearly, drivers are expected to understand and adhere to traffic laws, which 

exist for their safety and the safety of other drivers. Although the underlying tort is 

an unintentional one, the alleged circumstances support the punitive damages 

allegations. These allegations are sufficient. 

The motion to strike is denied.  

The parties are instructed to appear at the hearing for oral argument. 

Appearance by Zoom Videoconference is optional and does not require the filing of 

Judicial Council form RA-010, Notice of Remote Appearance. (See Remote 

Appearance (Zoom) Information | Superior Court of California | County of Santa 

Barbara.) 

https://www.santabarbara.courts.ca.gov/general-information/remote-appearance-zoom-information
https://www.santabarbara.courts.ca.gov/general-information/remote-appearance-zoom-information
https://www.santabarbara.courts.ca.gov/general-information/remote-appearance-zoom-information

