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Alexandria Pappas, Esq.

TENTATIVE RULING

For all the reasons discussed below, the demurrer to the first amended
complaint is overruled. The motion to strike is denied.

The parties are instructed to appear at the hearing for oral argument.
Appearance by Zoom Videoconference is optional and does not require the filing of
Judicial Council form RA-010, Notice of Remote Appearance. (See Remote
Appearance (Zoom) Information | Superior Court of California | County of Santa
Barbara.)

According to the FAC, on September 23, 2016, plaintiffs Roy Tate and Pok
Tate entered into a warranty contract with defendant General Motors for a 2017
Chevrolet Silverado. Between April 19, 2019 and January 25, 2021, plaintiffs
presented the vehicle for repairs to the transmission on at least three separate
occasions. They continue to experience symptoms of a vehicle transmission defect,
including the 1) the Vehicle thumping hard into gear when shifting from first
to second gear at low speeds, 2) the steering wheel vibrating when driving at 60
MPH, 3) a hard shift when the transmission is cold, 4) the transmission shifting
hard at times while upshifting 5) the Vehicle feeling like it drops into gear hard
followed by a hard bang.

On August 26, 2024, plaintiffs filed their first amended complaint for: (1)
failure to replace the vehicle or make restitution (Civ. Code, § 1793.2, subd. (d)); (2)
failure to conform vehicle within 30 days (Civ. Code, § 1793.2, subd. (b)); (3) failure
to make available to its authorized service facility sufficient literature and parts to
effect repairs during the express warranty period (Civ. Code, §1793.2, subd. (a)(3));
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(4) breach of the implied warranty of merchantability; and (5) fraudulent
inducement-concealment.

GM filed a demurrer on September 11, 2024 to the fifth cause of action for
fraudulent inducement-concealment on the basis that it is barred by the applicable
statute of limitations, it fails to state sufficient facts to support the claim, and it
fails to allege a transactional relationship giving rise to a duty to disclose.
Opposition was filed on October 23, 2024. Reply was filed on October 29, 2024. All
documents have been reviewed.

1. Statute of Limitations

The fifth cause of action is for “fraudulent inducement-concealment.”
Plaintiffs allege that GM, by intentionally concealing facts about the defective
transmission, fraudulently induced them to purchase the vehicle. GM argues this
cause of action is barred by the statute of limitations for fraud under Code of Civil
Procedure section 338 subdivision (d), which states that “[a]n action for relief on the
ground of fraud or mistake [must be brought within three years]. The cause of
action in that case is not deemed to have accrued until the discovery, by the
aggrieved party, of the facts constituting the fraud or mistake.” This latter provision
is colloquially referred to as the delayed discovery rule.

GM first argues that because plaintiffs purchased or leased the vehicle on
September 23, 2016, they had to file their claim no later than September 23, 2019.
Beyond the bare assertion, there is no factual or legal theory offered. The court
rejects this theory. “[Cal. Rules Court, [r]Jule 3.1113 rests on a policy-based
allocations of resources, preventing the trial court from being cast as a tacit
advocate for the moving party’s theories by freeing it from any obligation to comb
the record and the law for factual and legal support that a party has failed to
1dentify or provide.” (Quantum Cooking Concepts, Inc. v. LV Associates, Inc. (2011)
197 Cal.App.4th 927, 934.)

GM’s argument that the delayed discovery rule does not apply fares no
better. GM argues that plaintiffs “concede that they discovered the alleged “defects”
during the “warranty period” (id.); therefore, they cannot sustain their burden of
demonstrating that they did not discover the actions giving rise to their claim
within the applicable limitations period.” It is unclear whether GM makes this
argument in good faith; the argument misrepresents the nature of the delayed
discovery rule as this court has previously ruled.

“[S]tatutes of limitation do not begin to run until a cause of action accrues. []
Generally speaking, a cause of action accrues at the time when the cause of action is
complete with all of its elements. An important exception to the general rule of
accrual is the discovery rule, which postpones accrual of a cause of action until the
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plaintiff discovers, or has reason to discover, the cause of action. [{] A plaintiff has
reason to discover a cause of action when he or she has reason at least to suspect a
factual basis for its elements. Under the discovery rule, suspicion of one or more of
the elements of a cause of action, coupled with knowledge of any remaining
elements, will generally trigger the statute of limitations period.” (Fox v. Ethicon
Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 806—807 (Fox ) [cleaned up].)

“A plaintiff need not be aware of the specific ‘facts’ necessary to establish the
claim; that is a process contemplated by pretrial discovery. Once the plaintiff has a
suspicion of wrongdoing, and therefore an incentive to sue, [he or] she must decide
whether to file suit or sit on [his or] her rights. So long as a suspicion exists, it is
clear that the plaintiff must go find the facts; [the plaintiff] cannot wait for the facts
to find [him or] her.” (Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1111 (Jolly),.)
Thus, “[t]he discovery rule only delays accrual until the plaintiff has, or should
have, inquiry notice of the cause of action.” (Fox, supra, 35 Cal.4th at p. 807.) “[I]n
order to employ the discovery rule to delay accrual of a cause of action, a potential
plaintiff who suspects that an injury has been wrongfully caused must conduct a
reasonable investigation of all potential causes of that injury. If such an
investigation would have disclosed a factual basis for a cause of action, the statute
of limitations begins to run on that cause of action when the investigation would
have brought such information to light. In order to adequately allege facts
supporting a theory of delayed discovery, the plaintiff must plead that, despite
diligent investigation of the circumstances of the injury, he or she could not have
reasonably discovered facts supporting the cause of action within the applicable
statute of limitations period.” (Fox, supra, 35 Cal.4th at pp. 808-809.)

To rely on the discovery rule for delayed accrual of a cause of action, “[a]
plaintiff whose complaint shows on face that the claim would be barred without the
benefit of the discovery rule must specifically plead facts to show (1) the time and
manner of discovery and (2) the inability to have made earlier discovery despite
reasonable diligence. ... In assessing the sufficiency of the allegations of delayed
discovery, the court places the burden on the plaintiff to show diligence; conclusory
allegations will not withstand demurrer.” (Doe v. Roman Catholic Bishop of
Sacramento (2010) 189 Cal.App.4th 1423, 1430.)

Here, plaintiffs have adequately alleged delayed discovery and reasonable
diligence—at least for pleading purposes. Plaintiffs allege they presented the
vehicle on at least three occasions to GM’s authorized repair facilities between April
19, 2019 and January 25, 2021 with complaints relating to the vehicle’s
transmission. (FAC 99 23-26.) The repair facilities performed diagnostics and/or
repairs on these visits, but never disclosed the existence of the Transmission Defect.
(Id.) Each time, the repair facility represented that the vehicle had been repaired.
(Id. 99 23-26.) These representations fundamentally concealed the defect. The last
attempt was made on January 25, 2021, less than three years before the complaint
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was filed on March 1, 2024. Plaintiffs discovered Defendant’s wrongful conduct
alleged herein shortly before the filing of the complaint, as the Vehicle continued to
exhibit symptoms of defects following defendant’s unsuccessful attempts to repair
them. (Id. § 28.) The allegations of delayed discovery are sufficient to withstand
demurrer.

The demurrer based on statute of limitations is overruled.
2. Failure to Plead Fraud with Requisite Specificity

Fraud in the inducement occurs when “the promisor knows what he is signing
but his consent is induced by fraud, mutual assent is present and a contract is
formed, which, by reason of the fraud, is voidable.” (Rosenthal v. Great Western Fin.
Securities Corp. (1996) 14 Cal.4th 394, 402.) For a fraud in the inducement claim,
which is a subcategory of a general fraud cause of action, Plaintiffs must allege the
following: (a) fraudulent representation; (b) to induce contract or forbearance; and
(c) that is not a part of the contract. (A.A. Baxter Corp. v. Colt Industries (1970) 10
Cal.App.3d 144, 153-54; see also Small v. Fritz Companies, Inc. (2003) 30 Cal.4th
167, 174.) A fraudulent concealment claim requires a plaintiff to plead the
following: (a) defendant concealed or suppressed a material fact; (b) defendant was
under a duty to disclose the fact to the plaintiff; (c) defendant intentionally
concealed or suppressed the fact with the intent to defraud the plaintiff; (d) plaintiff
was unaware of the fact and would not have acted in the same manner knowing of
the concealed fact; (e) causation; and (f) damages. (Kaldenbach v. Mutual of Omaha
Life Ins. Co. (2009) 178 Cal.App.4th 830, 850; Blickman Turkus, LP v. MF
Downtown Sunnyvale, LLC (2008) 162 Cal.App.4th 858, 868; see also Civ. Code §
1710.)

The particularity requirement for a fraud-based claim necessitates pleading
facts that show how, when, where, to whom, and by what means the
representations were tendered. (Lazar v. Superior Court (1996) 12 Cal.4th 631,
645.) As with other fraud-based claims, the plaintiff must state particular
allegations with regards to corporate defendants, such as “the names of the persons
who made the misrepresentations, their authority to speak for the corporation, to
whom they spoke, what they said or wrote, and when it was said or written.” (Id.;
Perlas v. GMAC Mortgage, LLC (2010) 187 Cal.App.4th 429, 434.) One purpose of
the specificity requirement is to ‘furnish the defendant with certain definite charges
which can be intelligently met.”” (Committee on Children's Television, Inc. v.
General Foods Corp. (1985) 35 Cal.3d 197, 216.)

a. Generally

GM argues plaintiffs failed to allege (i) the identity of the individuals at GM who
purportedly concealed material facts or made untrue representations about their
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Silverado, (i1) their authority to speak and act on behalf of GM, (ii11)) GM’s knowledge
about alleged defects in Plaintiffs’ Silverado at the time of purchase, (iv) any
interactions with GM before or during the purchase of their Silverado, or (v) GM’s
intent to induce reliance by Plaintiffs to purchase the specific Silverado at issue.!

The specificity requirement is relaxed “when it appears from the nature of the
allegations that the defendant must necessarily possess full information,” or “when
the facts lie more in the knowledge of the opposing parties.” (Alfaro v. Community
Housing Improvement System & Planning Assn., Inc. (2009) 171 Cal.App.4th 1356,
1384-85, internal quotations omitted; Tarmann v. State Farm Mutual Auto-Mobile
Ins. Co. (1992) 2 Cal.App.4th 153, 158.)

Here, the details as to the identity of the individuals at GM who purportedly
concealed material facts and their authority to speak on behalf of GM is uniquely
within GM’s knowledge and plaintiffs specifically allege that superior knowledge.
(FAC, 49 67, 75a-75b.) Plaintiffs also allege (generally) what sources of information
1t considered in making its decision to purchase the vehicle, including contact with
sales representatives, advertisements, and marketing materials. (FAC, 4 68.) The
details are properly the subject of discovery. (Alfaro at 1385.) GM’s knowledge about
the defect is alleged at paragraphs 65 and 66 (e.g., the transmission defect), along
with the source of the knowledge at paragraph 67 (testing data, early consumer
complaints, warranty data, testing conducted in response to the complaints, other
internal information).

The demurrer on this basis is overruled.
b. Duty to Disclose

“There are ‘four circumstances in which nondisclosure or concealment may
constitute actionable fraud: (1) when the defendant is in a fiduciary relationship
with the plaintiffs; (2) when the defendant had exclusive knowledge of material
facts not known to the plaintiffs; (3) when the defendant actively conceals a
material fact from the plaintiffs; and (4) when the defendant makes partial
representations but also suppresses some material facts.” (LiMandri v. Judkins
(1997) 52 Cal.App.4th 326, 336 [citation omitted]; Bigler-Engler v. Breg, Inc. (2017)
7 Cal.App.5th 276, 310-311].)

! The court will not entertain any new arguments introduced in reply, such as whether plaintiff alleged information
that GM should have disclosed and whether plaintiffs adequately pled damages. As the moving party, GM had the
opportunity to frame the issues in this motion. A point raised for the first time in a reply brief will not be considered
unless good reason is shown for the failure to present it in the opening brief. (Bains v. Moores (2009) 172
Cal.App.4th 445, 459, fn. 18.)
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Where, as here, a fiduciary relationship does not exist between the parties,
only the latter three circumstances may apply. These three circumstances, however,
“presuppose[ | the existence of some other relationship between the plaintiff and
defendant in which a duty to disclose can arise.” (Bigler-Engler v. Breg, Inc., supra,
7 Cal.App.5th at 311 at pp. 336-337.) “A duty to disclose facts arises only when the
parties are in a relationship that gives rise to the duty, such as seller and buyer,
employer and prospective employee, doctor and patient, or parties entering into any
kind of contractual arrangement.” (Shin v. Kong (2000) 80 Cal.App.4th 498, 509
[cleaned up].)

A duty to disclose may arise as a result of a transaction between the parties.
However, the transaction “must necessarily arise from direct dealings between the
plaintiff and the defendant; it cannot arise between the defendant and the public at
large.” (Bigler-Engler at 312 [manufacturing defendant sold medical devices to the
doctor defendant several years before the plaintiff rented one of the manufacture's
devices from the doctor's office; manufacturing defendant had no contact with the
plaintiff, did not know plaintiff was a potential user of their products or used the
device, and did not derive any direct monetary benefit from the plaintiff's rental of
the device].)

GM argues that plaintiff has failed to allege a transactional relationship
because the FAC does not allege that Plaintiffs purchased their Silverado
directly from GM. However, the court in Dhital v. Nissan N. Am., Inc. (2022) 84
Cal.App.5th 828, 843-44 (review granted) concluded that the allegations that
plaintiffs bought the car from a Nissan dealership, that Nissan backed the car with
an express warranty, and that Nissan's authorized dealerships were the
manufacturer's agents for the purpose of sale were sufficient to support the
existence of a buyer-seller relationship between the parties. (Dhital v. Nissan North
America, Inc., supra, 84 Cal.App.5th at 845.) In light of those allegations, the court
“decline[d] to hold that plaintiffs' claim was barred on the ground there was no
relationship requiring Nissan to disclose known defects.” (Id.) Here, plaintiffs’ FAC
alleges the vehicle was purchased at Sunset Chevrolet Auto Center in Lompoc,
which is “GM’s authorized dealer and that GM backed the vehicle with an express
warranty. (FAC, § 6.) This is likewise sufficient to allege the transactional
relationship. The court need not address plaintiffs’ remaining arguments on this
issue.

The demurrer is overruled.

Motion to Strike

A plaintiff seeking punitive damages must provide proof of oppression, fraud,
or malice on the part of the defendant by clear and convincing evidence. (Civ. Code,
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3294, subd. (a).) For pleading purposes, in order to support a prayer for punitive
damages, the complaint must allege ultimate facts of the defendant’s oppression,
fraud or malice. (Cyrus v. Haveson (1976) 65 Cal.App.3d 306, 316-317.) Simply
pleading the statutory terms oppression, fraud or malice is insufficient to
adequately allege punitive damages; rather, specific factual allegations
demonstrating oppression, fraud or malice required. (Blegen v. Superior

Court (1986) 176 Cal.App.3d 503, 510-511; Brousseau v. Jarrett (1977) 73
Cal.App.3d 864, 872.)

GM renews the arguments made in its demurrer in support of its motion to
strike the punitive damages claim. As the court has concluded that plaintiffs have
adequately alleged fraud, the motion to strike is denied.



